June 21, 1968 


Pe ee. i acander Steaves 

- Deputy Clerk | 

- ‘United States Court Py 3 dopeais. 
for the District of Columbia 
Constitution Avenue and hs St. 
°; caapieiad D. oe : 


Re: Hobson v. Hansen ae Rint ee 


Dear Mr. : Steaves: 


| After our conversation, today, I compared the _ 
exhibits numbers which you had given me to the list of ex- 
hibits furnished to us by the bc and I find the follow- 


cage A 
1. There isnoG3or1l0; 
«2, :~=2R 61 is a duplicate of R 60; 
a 3. R. 68 is the affidavit of William s. Schmidt, 


or I am sending a copy of this letter to Mr. Anker who, I be- 
/ lfeve, handled this portion of the case, in the hope that this — 
exhibit: can be located, _ 

A, There is no T 4-8, 


In looking through my brief I do not find any T 4-8 
but, instead, a P 4-8, and I think that it is the latter to 
which I made reference, I also find that the reference in my 


: Coo gre on Pe 22 to G 3-10 is in error, and should have been C 0, | 


ee It would be appreciated if the Court were notified 
that my brief should be corrected accordingly and if the correct 
exhibits vere made available to it, 


Superintendent of Schools, Prince Georges Cty.,Md. 


oe 
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Hon. Alexander Steaves =2~ | June 21, 1968 


I am sorry for any inconvenience which this may 
havecaused you and I haat Ay that this letter will clear up any 
confusion. , 


Very truly yours 


William M. Kunstler 
WMK SKT 
cc: Thomas S. Jackson ,Esq. — 
dictated, but not read 
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Hobson _v, Hansen Appeal 


oO 


A public officer or public board may appeal or bring error 
proceedings from a judgement,order, or decree, to which it is a 
party and by which it is aggrieved, After his separation from 
office, however, a public officer is no longer in a position to 
obtain review of an adverse judgement in an action brought by or 
against him in that capacity, (Am Jur (Appeal and Error) §233) 


Snyder v, Buck 340 U.S. 15 


The petitioner, a widow, sued respondent, the Paymaster General 
of the Navy, in District Court, Judgement was for petitioner, When 
appeal was filed against petitioner the original paymaster had 
retired and another had taken his place, 

The central issue of the case was whether the failure to 
substitute the name of the subsequent respondent resulted in abate- 
ment of the prior procedings, 

There was, however, relevant dicta, 


"There is a difference in the present case by reason 
of the fact that the appeal was taken by Buck 

after his retirement and therefore without author- 
ity. The judgement concerned the performance 

of official duties for which Buck was no Longer 
responsible, Hence he was not in position to 
obtain a review of it," 


Eltéericn vv, Arndt.27 P2d 1102 


Taxpayers brought suit against a county, a municipal corpora- 
tion, Suit was filed against the treasurer of the County, the 
Board of County Commissioners all in their official capacity, 

The plaintiff's received a temporary restraining order, Sub- 
sequently, a member of the Board of County Commissioners, feeling 
aggrieved, sued as an individual. 


"The appeal of Arndt can't be maintained, In- 
junctive relief was sought against the Board 
of County Commissioners as a legal entity.... 
The appeal not having been taken or authorized 
by the board in its official capacity, but by 
only one member thereof, is a nullity." 


See Also: 107 NW 404 
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seal : : 
al 2) Plaintiff was granted more 
motion, | 


3) Defendant filed notice of baie | JOS 
Held: That the trial court was divésted of its rete 


"On perfection of appeal from a decree, the lower Court 4s 
ousted of its Jurisdiction. ag 


Earle v. U.S. 152 F Supp 55), 


Reconsideration was denied because an appeal had been perfec | 
and thus, there was no juriddiction in the District Court, ‘int ay 


112 F. Supp 67h Wa 
a 
"the Filing of a notice of ap peal from a final judgement — © 
terminates the jurisdiction of the District Court excdépt 
where it is specifically reserved by statute or by the Fede: a 


Rules of Civil Procedure, 


In Moore's Rules of Federal Practice 73:13, he discusses the koe 
possibility that If an aopeal in untimely, e.e. Eaaiees ofa 
pending motion in the lower court under IRCP 50(b), 52(b) So 
etc. the nbtice of appeal becomes no more than an eee t and — 
since the appeal must be ineffectual (e.g. notice of & peal from 
an unappealable order) the lower court is not divested of its 
jurisdiction since the Appellate Court could in no way here the 
appeal in the form or manner presented, Moore's comments appe: cere 
to be limited to this type of situation,however, and for the mos 
part he is in agreement with the authorities cited above, 


60 


Standing: ae 


Mayer v. National Missile and Electronics Inc, 326 Fad l0l eo 


It is a fundamental rule of appellate jurisdiction that every 
person desiring to appeal from a decree must be interested in the 
subject matter of the litigation and the interest must be irae diate 
and pecuniary and not a remote consequence of the judgement, 


, Ln 
ily mn: 


De Korwin v. First Nat, Bank of Chicage 235 F2d 630 iets: cade 

A party has an appealable interest only when his BS may a 
be diminished, his burdens increased or his rights detrimentally mh 
affected by the order sought to be reviewed, and also the right Ae 
vaded or the injury sustained must be subsisting and immediate and 
not one arising as some possible, remote, unforseen consequence. 


I wasn't able to find any discussion as to what constituted "remote 
and "immediate" either in the cases or il Moore. ae 
I check Gelhorn and Byse on Adm, Law where she says 1] 
do that, and generally try and do a better job on this cg si get 
from Newark A 
( _ ae - 
Generally, it would seem that Hansen's claim that he was ha 
condemned and criticized wuld be insufficient to give him stan: 
Similarly, his claim the Wright's criticism will affect his earn: 
capacity seems too remote and conjectural, The only ponene 
points to is a loss of 14,000 dollars occasioned by - 
pS ee salary and his annuity benefits, This aan “9 
fact at he voluntarily resigned. As for his worry as 
on the nation's schools there is this authority: 


“to the arrect 


"Interest of a litigant in a controversy solely for its effect 
as precedent is insufficient to sustain an appeal. 
Bodkin v. U.S. 266 Fed 55 


I'm sorry there isn't more but Dennis wanted me in Newark right away. 
I'll get on it again as soon as possible. DK 
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. .Harlier this site Fn Judge 'J. Skelly 


Wright modified his original school de- 


, cree to permit some 255 District young- 
sters to continue this fall in schools 
“they had already been attending. This 
-was done after Judge Wright had be- 
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Jatedly become aware that his original 


ruling would work an unconscionable 
and senseless hardship in the case of 
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less they are to become educational 


casualties of the Wright decree and — 


of its interpretation by school officials, 


those children, most my whom are 


- Negroes. 

District school officials now are 
_ trying .to decide what to do about a 
second unfortunate and probably un- 


foreseen consequence of the Wright. 


ruling. 
Judge Wright, with some splendid 
rhetorical flourishes, ordered the aban- 


‘donment of the track system on the 
/ground that it discriminated against. 


“lower class.and: Negro students.” It 


‘turns out, however, that there were 


some 5,000 “educable retarded” children, 


-most of them colored, in the “special 
-academic” or- basic track.- With the 


track system judicially banned, some 


-erying, telling me she can’t understand - 


As a temporary measure the educa- 


ble retarded children have been placed 


in regular classes, where they stand 
little if any chance of keeping up. An 
article, by William Raspberry in The 
Washington Post told of the unhappy 
experience .of one mother and child, 

The child, a nine-year-old girl, had 
been making good progress in the basic 
track at Tyler Elementary School. “Now 
she’s in a regular third grade class,” 
said the mother, “and she comes home 


the lessons. Her reading isn’t as good 


‘as it was last year.” 


other arrangement for grouping these 


retarded children must be devised un- 
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Well, this and other deplorable by- 
products of the Wright decision doubt- 
less will be straightened .out in due 
course. But the essential conclusion 
remains: A Federal judge is no more 
qualified to undertake a whip-cracking 
approach to the dictation of educational 
policy than would a professional educa- 
tor be qualified to serve on the United 
States Court of Appeals. 
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See (ay 


Julius Hobson: His school suit is far from ended. 


or Drop School Fight 


Board retuyned to ask him 
to change his. mind. 

Hobson suspects that, 
while the School Board has 
voted not to appeal the deci- 
sion as a whole, it will ap- 
peal it piecemeal through a 
series of requests for post- 
ponements, clarifications 
and reconsiderations. Since 
the judge is now deeply im- 
mersed in the workings of 
the school system, a long 
series of hearings is inevita- 
bie. 

Fears for Decree 

“Uniess vigilance is main- 
tained, I’m afraid there isn’t 
going to be much change in 
the public schools,” Hobson 
Says. 

“One small group like 
ours, on a’ part-time basis, 
cannot police this decree.” 

He is now asking his’ law- 
yers to notify Judge Wright 
that he has run out of 
y, and ‘is no longer able 
iO appear in court to argue 
ihe iotions of parents and 
School Board. 


mone} 


So far, he savs, be has 
paid about $11,000 {to his 
lawyers, William M. Kun- 


stler and William L. Higgs. 

He has spent another 
$1300 on telephone bills, of- 
fice equipment rentals, and 
supplies. 

There is a Supreme Court 
appeal pending on one part 
of the suit, in which he chal- 
lenged the appointment of 
the School Board by Federal 
judges. Although he took a 
pauper’s oath, permitting 
him to mimeograph his brief 
rather than print it, he esti- 
mates that the appeal has al- 
ready cost about $2000. 

And then he_ estimates 
that he and the plaintiffs’ 


one-woman staff, Pat Sal 


tonstal!l, are due about $7300 
ee 


for the vast research job 
that lay behind the suit. 
(For one year of full-time 
work, Miss Saltonstall 


charged $4000. She now has 
another job, with the United 
Planning Organization. “I 
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By J. W. Anderson 
Weshington Post Staff Writer 


If medieval titles were 
granted in Washington, Ju- 
lius Hobson would be styled 
the Keeper of the Decree. 
The trouble is, he savs, that 
he cannot afford the honor. 

But if Hobson now drops 


out of the school case, Hob- 
son v. Hansen, it will be all 
defendants and no plaintiff. 

Hobson is involuntarily il- 
lustrating the interesting re- 
lationship between money 
and civil rights. All litiga- 
tion is expensive. Hobson is 
involved in the most expen- 
Sive kind of all, a suit in a 
new area: of law based on a 
Massive array of exceed- 
ingly complicated evidence. 

It took months of work to 
develop the statistics on 
which the suit demonstrated 
the discrimination in the 
Washington schools. It took 
day after dav of testimony 
and cross-examination to 
Show how the track system 
worked, how the optional 
zones worked, how the teach- 
er aSsignments worked. 


} 
ran out cf money,” she ex- 


plains.) 

All of that adds up to 
about $22,000. And there are 
still other lawyers’ bill un- 
paid 

To balance it, Hobson has 
received donations of about 
$12,000. Some came from a 
variety of organizations, 


from Americans for Demo- 
cratic Action to Temple 
Sinai. 


$300-a-Day Arguments 


Hobson observes with feel- 
ing that he has had very lit- 
tle support from Negroes. 
And some white liberals, he 
adds, went out of their way 
to dissaude would-be donors. 

But most of the money 
came from well-to-do white 
contributors, he said. 

As it adds up, he says, he 
is not inclined to go on ar- 
guing forever, at $300 a day, 
with the School 
government-paid lawyers. 

The three one-day hear- 
ings since the decree ap- 
peared last June have cost 
about $900, he says. A court 
reporter’s 


Board’s « 


transcript alone~ 


Acr 


iobson’s Choice: Get More Funds 


Finally, some 18 months 
after the suit was filed, the 
decision was handed down 
and Hobson discovered that 
he had won. Judge J. Skelly 
Wright signed a very broad 
decree telling the School 
Board precisely what it was 
now prohibited from doing. 
Fight Goes On 

But 
ended. 

Hobson has been back in 

Judge Wright’s courtroom 
three times since that vic- 
tory, each time struggling to 
protect the victory that the 
decree represents. 
First there was a hearing 
in which former School Su- 
perintendent Carl F. Hansen 
and a group of parents 
claimed standing to appeal 
to a higher coutt. 

That issue is not vet set- 
tled. 

Then the School Board 
asked for clarification of the 
clecree’s language on option- 
al zones. The Judge clarified 
it, and a week later the 


the case is far from 


Anderson 


costs $1.50 a page, and one 
not-very-long hearing ran 80 


pages. 

None of the civil rights 
organizations has offered 
him legal help. He has spent 
years fighting with them, 
and there is neither affec- 


tion nor trust between them. 

Judge Wright invited the 
Justice Department to inter- 
vene in the suit, but the De- 
partment is not eager to get 
involved in a case over bus- 
ing and de facto segregation. 

As for Hobson, he says 
that he is heavily in debt. If 
the decree is going to be sys- 
tematically policed, de- 
fended, and kept in force, he 
says, somebody else is going 
to have to be its keeper. 


Message from Mr. Higgs, 6/28/67 


He discussed the article at length with Holsendolph 
this morning. Also read Wright's opinion dealing with 
these matters. Holsendolp says that Hansen is proceeding 
with all sorts of building and boundary projects and 
telling people that these things were in the planning stage 
before the Wright decision and therefore none of them are 
hai by the decision. We can get witnesses to this 
effect. 


Mr. Higgs' recommendation is that we file tomorrow 
morning, with or without a press conference (he thinks it 
better without a press conference) a suggestion with the 
Court which goes something like this: 


SUGGESTION OF NON-COMPLIANCE WITH 
DECREE ON PART OF DEFENDANT HANSEN 


bring LZ the Crurts ctlente re 


1. Plaintiffs respectfully sueg t that 
defendant Hansen, on Monday, June 26, 1967, @@ publicly 
presented to defendant Board of Education a proposal designed 
to aggravate and increase racial and economic imbalance in 
the Lincoln and Gordon Junior High Schools (see Exhibit A 
hereto) Seep Ox pata MLE PT —recommendation—Hansen , 
sent around} “ o/h yw oS eee Wt hype YT, : 


2. Plaintif&s belie it is their Se eesti Tuk to the 
Court and to\thetr class“to call this matter immediately to 
ttention, in that pleintiffs consider this ST Le. 

t to be beth in clear violation of the Geen A . 


s decrée Pi CPR DN I ARC Ge eR cane 
is \Court# inion—-of June. 195" 1967 


glee mn all of las 


Counsel for Plaintiffs 


To: Counsel for Defendants 


Mr. Higgs said that it is his recommendation that we go 
ahead and do it at Jerry Anker's office today and file it 
tomorrow morning in /jthe Court. 


Dictated by Mr. Higgs, 6/28/67 


EVENING STAR, Tuesday, June 27, 1967 (3 column article) 


SCHOOLS DUEL WON BY MODEL DIVISION 


Ernest Holsendolph 


* * * (skipping about 12 paragraphs) 


Delay Boundary Decision 


In other action, the Board: 
q Postponed a decision on new secondary school boundaries. 


qDelayed a special request by the Superintendent to 
allow Oyster School sixth graders to attend Gordon, rather 
than Lincoln Junior High School. 


F.3 Cs wks 


The delayed boundary decisions will be made after three 
new Board members take their places Saturday. 


Board Member Mrs. Ann H. Stults asked for the delay in the 
light of a promise by the Columbia Teachers College Study Group 
to outline criteria for bringing socio-economic, as well as 
racial, integration to District schools. She also added that 
the effect of the ruling by U.S. Judge J. Skelly Wright should 
be weighed in deciding new boundaries. 


Superintendent Carl F. Hansen was out of the city yesterday 
but left a written request to the Board asking that sixth 
graders from Oyster School, a predominantly white elementary 
school, be allowed to attend Gordon Junior High School rather 
than the new Lincoln Junior High. Lincoln will be a predon- 
inantly Negro school, while Gordon is about evenly divided 
racially. Hansen specified that this change in the original 
recommendation be allowed for one year, pending further study 
of school boundary lines. He explained that Oyster parents 
insist their children had already made OED to attend Gordon. 


"This recommendation is justified on the eee that attend- 
ance at Gordon Junior High School will facilitate racial inte- 
gration," Hansen said, "since this is a school of close to 
equal racial balance." 


The Board postponed this request along with other boundary 
changes. ‘ 
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UNIVED STATES COURT OF APPRALS 
TO TGS ee Dow RL sO arco Nhe dh haac ih CO Us. 


CARL C. SMUCK 
APPELLANT 


V. 


JULTUS Wipe HOB GOR tis Aloe, 
APPELLEES 


. 
i a aa a ls I ee i a a sa 


CARL F. HANSON 
APPELLANT 


Ve 
io, eee, (Ties 


JULIUS W..HOBSON, ET AL... 
APPELLEES 


MOTION OF AMICUS CURIAE WNATTONAL ASSOCIATION FOR THE 
ADVANCEMENT OF COLORED PEOPLE FOR LEAVE TO PARTICIPATE 
IN ORAL ARGUMENT 

Comesceroy the National Aseocitation tor the Advancement of 
Coloved People, emicucmeuminepieme tab ursuawe nto eRul BORN mai), 
and moves the Cours, pursianhete eku le (18) (3) -(5), for Neave to 
participate in the onesarcumen eos ttl casi ts clhedu teadieor 
June 26, 1960, and as reasonable me go vysubmat ss: 

vy. In ate Briet gAmi que shencian, Sac, pages a =2y5 Wt benAAOP 
hesenot set forth ats Becta vement. of Interest (in thiagwilitieati one 
WHE Ch Vit Wer eb Va 1c One On ad Cena Die ied Greece. Tine Citas. MowmionN. 

eu Nem Art Cima com kan Cane dd ea vsiisos Out Weare east 
fieht Do achieve equal, cducationadls opportunites Wom bi ack 


Americans has been principally through litigation sponsored Dy etie 


NAACP and handled by NAACP attorneys, including Brown v. Board of 


Education and Bolling v. Sharpe. Om the basis of the Wadicated 
experience of the NAACP and its atworneys, in this ftiele, we 
believe we may justly claim an expertise relevant to the function 
Of Sieeaciecuss.curimee 
3, With due recognition of the preeminent interest of appel bees 
in this litigation, as set forth in the "Statement of Interest" in 
our Amicus) (pe) 
Pathe decis tons mmariiis case; wil 
have a material impact on educational 
practices in the United States... 
thereby affecting the equal educational opportunities of (black 
children beyond the jurisdiction of tirvoerCourg.. Ac Comoime lyse 
seek the opportuniuy to, erzuc bo this Court in behalf of those who 
althovueh not parties have a vival interest in this “case.” We seek 
+40 Vindicate the role of the NAACP characterized by the Supreme 
Cour aim WANCe “reeButl ony 3 (a) Uonme Lo, eis) Weert ern Oe ie. 
Ed = 05 CL OCC. ert Ol rower 
The NAACP is not a conventional political 
party; but the litigation it) @Ss2 6 USs, 
while serving to vindicate the legal Geel igt eal aa ts 
of members of the American Negro community , 
at the same time perhaps more importantedy, 
makes possible the distinctive contribution 
of a minority group to the ideas end: belies 
of our gociety. Por such a group, associa- 
for litigation may be the most effective 
form of political association. (G2 pie aUo. 
Mabey Vee) 
Wherefore; it is respectiully submitted that the foregoing 


constitute "extraordinary reasons" within the contemplation of 


Rule 18 (3) (5) for granting counsel for Amicus Curiae NAACP 


permission Gowpamenci pave In the soralsargumen’y herein. 


Ropers Lb. Carter 
Charles Ly Pashman 
Je -rane.us Ponihaus 
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7197-1582 
hitorneys tor tie NAACE 


CERTTFICATE OF SERVICE 
The wndersi ened, ablTOLrneys 2Or -apped ents ii etme malo ice 
copies Of the Motion or Amicus Curiae Nat yong AsscOCl a Ono Tate 


Mdvancement of Colored sPeople Por leave lomPeruicipat ome mo ae 


Lreumen vy at Bisel (bie day of Jumey 190°. 


BS Bede ee ES, | 


JOHN/L YLASKEY, Esq. 
LOI Kk street. NW. 
Washington, D] C.F 20006 


628-0480 

DD) Be foe, V. Gaol bef 
EDWARD D. CAMPBELL, Esq. 7 

hes i Caras ae 
Washing ton. 0. Coapnc 5 aoe 


Aeborveys fore pe ia iuS 


CHRTLP LC ATH. OF SERVICE 


iL hereby verify that copies of the Motion of Amicus Curiae 


Wations! Association for the Advancement of Colored People for Leave 


to Participate in Oral Argument, were mailed this 1{th day of June, 19608 
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UNITED STATES COURT OF APPEALS 
POR SHE Diol Ri ol OFF COLUME TA 


CARL C, SMOCK, 


JULIUS W. HOBSON, ET AL., 


) 
) 
Appellant ) 
) 
ee ) Nowe 2 167 
) 
JULIUS W. HOBSON, ET AL., ) 
) 
Appellees ) 
) 
) 
) 
CARL F. HANSEN, ) 
) 
Appellant ) 
. ) | 
We ) No. 21,168 

) 

, 
) 
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Appelices 
CERT IEICALE SO: SERVICE 
Pehereby verity thaticoples Op etnerbrict mous em aia woe: 
Association for the Advancement of Colored People As Amicus Curiae 
Deeein —wereumoat Cadet ts ml timc Vote ne. melo, postage prepagd 
toowillvam Mo Kunstler SESsG., ab Sul rat cheAvenueG, =New. Youk, 
New ev Orcpendarieharded - Opis, USC —j,nic mle OOM odoct) eee Nee 


Washington, De Cu, acLorneys tor appellces, 
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FRANK D, REEVES 
Attorney for NAACP 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


CARL C. SMUCK, 


Appellant, 


Ve No, 21,167 
JULIUS HOBSON, et al, 


Appellees. | | 


CARL F, HANSEN, 


Appellant, 


Ve No, 21,168 
JULIUS W. HOBSON, et al., 


_ Appellees, 


PaRSAeeh GelePs 


TO3 


Clerk, United States Court of Appeals for the District of 
Columbia Circuit, 


Please take nott:ce that the attorneys for appellees in the ~ 


above appeals, with their office addresses, are aa follows? 


WILLIAM M, KUNSTLER 
1860 Ingleside Terrace; NiwWe,y 
Washington, D.C. 


RICHARD J. HOPKINS, 
JAMES O. PORTER, 

1100 6th Street, N.W,, 
Washington, D.C. \ 


\ 
Tt is respectfully requested that, in addition to the above 
addresses, a copy of all communications from the Court be mailed 
to said WILLIAM M. KUNSTLER, at his New York office, 511 Fifth 


Avenue, New York, NeY. 10017, 


) ) 

w i a iia ial s Fed a a ) 4 ns 

Ad AdOO j AdOO| State 
ousy) CHER {ousy Leb 2 x 


Respectfully submitted, 


Mi Lae. “7. (OO 
ILLIAM M,. KUNSTLER, 

1860 Ingleside Terrace, N.W., 
Washington, D.C. 


June 12, 1968 


CERTIFICATE OF SERVICE 


A copy of the above praecipe was sent on June 12, 1968, 
to Thomas S, Jackson, Esq., attorney for appellants, at his office, 
1701 K Street., NeWe, Washington, D.C. by prepaid United States 
Mail. 


Ny 00 rt) ie 
WILLIAM M, KUNSTLER 


June 12, 1968 
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UNITED STATES COURT OF APPEALS 
' FOR THE DISTRICT OF COLUMBIA CIRCUIT 


CARL C. SMUCK, A Member of the Board 
of Education of the District of Columbia, 


) 
) 
Appellant, 

ve ! No. 21167 
JULIUS W. HOBSON, et al., 
Appellees, 
CARL F, HANSEN, Superintendent of 
Schools of the District of Columbia, ) 
: Appellant, ) 

v. ) No. 21168 
JULIUS W. HOBSON, et al., ) 
a ) 


Appellees. 


RESPONSE OF APPELLANTS TO MOTION OF APPELLEES 
FOR HEARING ON ORIGINAL PAPERS 

The appellants have no objection to the granting by the Court of 
the Motion of the appellees for permission to have these consolidated appeals 
heard on the original papers; but Rheseyincelience on their own part direct 
the attention of the Court to the fact that, pursuant to Rule 16, they filed 
herein on April 12,.1968 a Designation of the Record for Printing, and have 
already proceeded upon the premise that it was incumbent upon the parties 
(except as modified by the Orders of this Court entered on April 17 and April 


26, 1968) to comply with the Rules insofar as they require providing the Court 
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with printed copies. Having received no Counter Designation from counsel for 
appellees, and time being too short to permit waiting for further action by 
the Court on a motion or motions which might be filed by appellees appellants 
nnvenrrocesded to the point where their designated parts of the record are ex- 
pected to be ready for filing in time. 

Counsel. for appellants agree that the record in this case will be 
expensive, that expenses on all parties have already been heavy, and assert 
that, on the part of the appellants, the expenses are to be borne by contribu- 
tion, and without compensation to counsel. 


Respectfully submitted, 


F. JOSEPH DONOHUE 
- THOMAS S. JACKSON 
EDMUND D. CAMPBELL 


re 


CERTIFICATE OF SERVICE _)) 

I hereby certify that a copy of the foregoing Response of Appeliants 
to Motion of Appellees for Hearing on Original Papers was mailed, postage pre- 
paid, this 3rd day of June, 1968, to William M. Kunstler, Esq., 618 D Street, 
N. E., Washington, D. C., and to Jerry D. Anker, Esq., 1730 K Street, N. W., 


Washington, D. Si attorneys for appellees. 
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iy UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NATHAN J. PAULSON WASHINGTON 1. D. C. 


CLERK 


May 29, 1968 


No. 21,167, Smuck, Member of Board of Education of D. C. v. Hobson, et al. 
No. 21,168, Hanson v..Hobson 


Dear Sir: 


i 

$ 

| 

The above-entitled case will be heard by this court on Wednesday, 
oe June 26, 1968, at 9:30 A. M. , 

2 Not less than five ive (5 5) days in advance of the scheduled date, 
Ys < counsel must inform the Clerk of the name or names of counsel | who 
ee opera ee a. 
| 
; 


are to present oral argument. 


: . Under Rule 19{c) of the General Rules of this Court not more 
than 50 minutes will be allowed each side, unless additional time 
is obtained pursuant to the provisions of the rule. 


In consolidated cases or in cases where there are two or more 
counsel representing two or more parties on the same side, no more 
than 30 minutes will be allowed for oral argument for each side. 
In other words, the complete time allowed for oral argument shall be 
30 minutes unless additional time is allowed pursuant to the rules for _ 
the appellants, petitioners, petitioners-intervenors, or appellants- 
intervenors, etc. Their counterparts shall be allowed the same time. 


Not more than two counsel shall be heard for each side, except 
by special leave of court, upon sufficient reason shown. 


Very truly yours, 


John L. Laskey, Esq., 


Edmund D. Campbell, Esq., 
Thomas S. Jackson, Esq., 
Ole WeScreet aw ee, 
Washington, D. C. 20006 


. 503 D Street, N. W., 
: Washington, D. C. 20001 


William M. Kunstler, Esq., 


618 D Street, N. E., 
Washington, D. C. 20002 


Jerry D. Anker, ree" 
1730 K Street, N.W., 


} 
i 
j 
‘ 
| F. Joseph Donohue, Esq., 
4 
| 
: 
| Washington, D. C. 20006 


NATHAN J. PAULSON, Clerk, | J 
By Mary J]. Coat TILA. GY 


Deputy ee 


E. Riley Casey, Esq. , 
1000 Connecticut Avenue, N. we, 
Washington, D. C. 20036. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


CARL C. SMUCK, A Member of the Board 
of Education of the District of Columbia, 


) 
) 
Appellant, 
Ve No. 21167 
JULIUS W. HOBSON, et al., 
Appellees. ! 
) 
CARL F. HANSEN, Superintendent of ) 
Schools of the District of Columbia, 
Appellant, : 
Ve No. 21168 
JULIUS W. HOBSON, et al., 
Appellees. : 


STATEMENT OF POINTS ON APPEAL OF INTERVENORS (NOW APPELLANTS ) 


The Appellants, Carl F. Hansen, individually, and the Reverend 
William D. Jackson, et al., heretofore petitioners for intervention, by 
their counsel, hereby adopt the Statement of Points on Appeal heretofore 


filed by the other Appellants, as set forth in the statement of such points 


Of Carl C. Smuck, Appellant, as their own Statement of Points on this Appeal. 


Respectfully submitted, . 


F. JOSEPH DONOHUE 
THOMAS S. JACKSON 
EDMUND D. CAMPBELL 
JOHN L. LASKEY 


1701 K Street, M4 W. 
Washington, \D.; 


oie 


ASe' YO Ji 


ohn 
ro woe pc 


Certificate of Service 


I hereby certify that a copy of the foregoing and annexed State- 
ment of Points on Appeal of Intervenors (now Appellants) was mailed, postage 
prepaid, this ABE: day of April, 1968, to William M. Kunstler, Esq., 618 
D Street, N. E., Washington, D. C., and to Jerry D. Anker, Esq., 1730 K Street, 


N. W., Washington, D. C., Attorneys for Appellees. 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


CARL C. SMUCK, A Member of the Board 
of Education of the District of Columbia, 


) 
) 
Appellant, 
Vie No. 21167 
JULIUS W. HOBSON, et al., ! 
Appellees. 
) 
CARL F. HANSEN, Superintendent of ) 
Schools of the District of Columbia, 
Appellant, 
Wan No. 21168 
JULIUS W. HOBSON, et al., | 
Appellees. 


DESIGNATION OF RECORD FOR PRINTING PURSUANT TO RULE 16 


TO; WILLIAM M. KUNSTLER, Esq. 
6169 D: Streeup Neen. 
} Washington, =. ac. 
and 
JERRY D. ANKER, Esq. 
1730 K Street, N. W. 
Washington, D. C. 


PLEASE TAKE NOTICE that there has this day been lodged with the Clerk 
of the above Court a copy of the Transcript of the trial testimony at the trial 
of the above case in the United States District Court for the District oz 


Columbia, before The Honorable J. Skelly Wright, Circuit Judge acting as a 


District Judge, upon which the portions intended to be by the Appellants in- 
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cluded as part of their Appendix or the Joint Appendix, as the case may be, 
are marked in red, together with the Transcript of testimony before the said 
The Honorable J. Skelly Wright, acting as a District Judge as aforesaid, of 
the proceedings and testimony before him on the 23rd day of January, 1968, 
likewise marked in red as to the portions intended by these Appellants to be 
printed; and, in addition, the Appellants intend to be caused to be included 
in said Appendix, the following, with a list of docket entries as required by 
Rule 16: 

1.. Complaint, filed January, 13, 1966. 

2. Answer of Defendants 1, 2, 7-11, 32-34, filed February 28, 1966. 

on Memorandum Opinion Denying Plaintiffs' Motion for Summary Judgment 
and Defendants’ Motion to Dismiss and Referring Case to Chief Judge of the 
United States Court of Appeals for the District of Columbia Circuit to Convene 
a Three-Judge Court, dated March 25, 1966. 

4. Designation of Judges to Serve on Three-Judge District Court, 
entered March 29, 1966. 

5+ Order Granting Motion of Judges of the United States District Court 
for the District of Columbia to Dismiss Causes of Action 2-6, etc., filed 
Apyviie 10761966. 

6. Motion of Defendants to Rescind Order dated April 18, 1966, etc., 
filed May 16, 1966. 

Te Order Denying Motion of all Defendants Except Judges to Refrain 
From Exercising Jurisdiction While Sitting as a Single-Judge Court, entered 


June 1, 1966. 
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8. Memorandum on the Admissibility of Certain Documents Offered 
by the Plaintiffs, filed by Defendants on September 30, 1966. 

9. Motion of Defendants Hansen, et al., for Voluntary Displace- 
ment and the Exhibits Attached Thereto; Together with the Memorandum of 
Points and Authorities in support of the same, filed September 30, 1966. 

10. Objection of Defendants to Order of Court Admitting Into Evidence 
a Report of the "Task Force on Anti-Poverty in the District of Columbia", 
etc., filed December 2, 1966. 

ll. Plaintiffs’ Proposed Findings of Fact Berne Vist one of Law, 
filed December 22, 1966. | 

12. Defendants' Proposed Findings of Fact and Conclusions of Law, 
filed December 22, 1966. 

13.  Defendants' Response to Plaintiffs' Proposed Findings of Fact, 
filed December 22, 1966. 

14. Notice of Appeal by Carl F. Hansen, Superintendent of Schools, 
Ped Julye ly 419076 

15. Notice of Appeal by Carl C. Smuck, a Member of the Board of 
Education, filed July. 17, 1967. 

16. Motion of Carl F. Hansen to Intervene Individually, etc., filed 
July 17, 21967. | } 

17. Motion to Intervene of Rev. William D. Jackson, et al, filed 


July 19, 1967. 


: 
*Gereted atndiinet 


ae 


18. Motion of Appellees to Dismiss Appeals, filed July 27, 1967. 
) 19. Praecipe Withdrawing Appearance of Corporation Counsel, et al., 
as Counsel for Dr. Carl F. Hansen, filed July 28, 1967. 
20. Statement of Points on Appeal filed in this Court by Carl Cc. 
Smuck, Appellant, filed in this Court August 7, 1967. 
el. Statement of Points on Appeal filed by Carl F. Hansen, Superin- 
tendent of Schools, filed in this Court August 7, 1967. 
e2. Motion of Appellants and Intervenors (now Appellants) to Remand 
and Reverse with Directions to the District Court to Vacate the Judgment of 
June 19, 1967, filed August 7, 1967. 
23. Order Directing the Filing of the Passow Report as a Part of the 
Record of the Case, entered January 3, 1968. 
24, Memorandum Opinion of the Court, filed February 19, 1968. 
e5- Order Granting Motions to Intervene, filed February 19, 1968. 
26. Statement of Points on Appeal of Intervenors (now Appellants), 
filed Wop (thes. abs rave ys 
Respectfully submitted, 
F. JOSEPH DONOHUE 


THOMAS S. JACKSON 
EDMUND D. CAMPBELL 


Certificate of Service 


I hereby certify that a copy of the foregoing and annexed Designation 
of Record for Printing Pursuant to Rule 16, was mailed, postage prepaid, 
this iyo: April, 1968, to William M. Kunstler, Esq., 618 D Street, 
N. E., Washington, D. C., and to Jerry D. Anker, Esq., 1730 K Street, Ne W., 


Washington, D. C., Attorneys for Appellees. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


CARL C. SMUCK, A Member of the Board 
of Education of the District of Columbia, 


) 
) 
Appellant, 
Vv. No. 21167 
JULIUS W. HOBSON, et al., 
Appellees. ! 
) 
CARL F. HANSEN, Superintendent of ) 
Schools of the District of Columbia, 
Pope ert ; 
s : No. 21168 
JULIUS W. HOBSON, et al., 
Appellees. 


MOTION FOR LEAVE TO OMIT FROM PRINTING IN APPENDIX 

OF OPINION, FINDINGS OF FACT, CONCLUSIONS OF LAW 

AND JUDGMENT OF THE COURT BELOW ENTERED JUNE 19, 

1967, AND FOR OTHER ACTIONS RELATING TO PREPARATION 

: OF THE APPENDIX OR JOINT APPENDIX 
Come now the Appellants, by their counsel of record, and move this 

Honorable Court that they be authorized to omit from printing in the Appendix 
in this cause the Opinion, Findings of Fact, Concludions of Law and Judgment, 
filed on June 19, 1967, by the Honorable J. Skelly Wright, Circuit Judge acting 
by designation as a United States District Judge, below; and for grounds there- 
for, Appellants say that the full text thereof has been printed and is available 
to the parties and the Court in 269 F. Supp., at pages 401, et seq., a reprinted 
copy whereof was made a part of the record in lieu of the typewritten copy filed 


in the court below by Order dated September 15, 1967. 


And Appellants by their counsel further move that the parties be 
permitted to omit from the Joint Appendix all exhibits, leaving to each 
of the parties the right or opportunity to print as a Separate Appendix 
their respective briefs, copies of any exhibits or parts thereof which 
said respective parties may choose to exhibit to the Court; Provided that 
all the original exhibits shall be available to the Court and counsel at 


oral argument. 


And Appellants further move that the parties be permitted to lodge 
with the Clerk, so that the same may be available to the Members of the 
Court, not more than twelve (12) copies of any books or reports which were 
exhibits in the court below in lieu of including the same in the Appellants’ 


Appendix or the Joint Appendix, as the case may be. 


And howellanta py their counsel further move that leave be eran to 
the parties to expand their respective briefs to not exceeding eighty (80) 
pages, in lieu of the limitation contained in Rule 17(e) of the Rules of this 


Honorable Court. 


The grounds for the foregoing Motion, and the parts thereof in the 
separate paragraphs above are that the relief prayed will expedite the presen- 
tation of this case to the Court, and save the parties unnecessary labor and. 


expense without materially handicapping the Members of the Court in an under- 


7 ‘ 
* ee 
lies 
A thaws ef gn ‘2 
es 


DM gah h steangen 6 ~ 
ia + 


Pie wate seers oon 
4 


dee Babserst 59 


va 
ee) Be Sie 


Td eae ine ¢ a ek ‘? 


§ 
® 


Prev raed “ qrtinnots wal ee 


standing of the issues presented. 
Respectfully submitted, 
F. JOSEPH DONOHUE 


THOMAS S. JACKSON 
EDMUND D. CAMP 


Attorneys for Appel Yants 
c/o Jackson,/Gray & Laskey 


Washington, D. C. 20006 


Certificate of Service 


I hereby certify that a copy of the foregoing and annexed Motion 
_For Leave to Omit From Printing, etc., was mailed, postage prepaid, this 
Jo day of April, 1968, to William M. Kunstler, Esq., 618 D.Street, 
N. E., Washington, D. C., and to Jerry D. Anker, Esq., 1730 K Street, N. W., 


Washington, D. C., Attorneys for Appellees. 
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IN THE-SUNITED STATES 
PORSTHB]DISOERICT «OF 


CARE (Coy sMuUCK, 
Appellant 
Ve 
JULIUS HOBSON, et al., 
Appellees 
CARL F. HANSEN, 
Appellant 
Vic 
JULIUS HOBSON, et al. 


Appellees 
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COURT OF APPEALS, 
COLUMBIA CIRCUIT 
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SUPPLEMENTAL MEMORANDUM ON BEHALF 
OF APPELLEES 


WILLIAM M. KUNSTLER 
618 D Street, N.E. 
Washington, Dc: 


WILLIAM M. KUNSTLER 
ARTHUR KINOY 

511 Fifth Avenue 
New York, New York 


JERRY D.. ANKER 
LIS OeKestrecta N. We 
Washington, D.C. 


HERBERT O. REID, Sr. 


Howard University 
Washington, D.C. 


Attorneys for Appellees 
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IN THE UNITED STATES COURT OF APPEALS 


PORe oe tote OF COLUMBIA CIRCULT 


CART °C. SMUCHK, 


JUL LUS@ROBSON puet al: 


) 
) 
Appellant ) 
) 
wae ) NG eee le. Ons, 
) 
JULLUS HOBSON, eC. ale. ; ) 
) 
Appellees ) 
) 
CARL F. HANSEN, ) 
) 
Appellant ) 
) 
Vv. ) Nome OS 
) 
) 
) 
) 


Appellees 


SUPPLEMENTAL MEMORANDUM ON BEHALF 
OF APPELLEES 


Lope reliminary eetarement 
All zeterences. to, transcuipts yor meetings, of 
HhesBoarauot HducattonwoL the District.o£: 
Columbia appear herein as SBT] 

Appellees respectfully submit this supplemental memorandum 
in support of their motions to dismiss the within purported appeals, 
and in opposition to appellants' motions (1) tor remand these ~causes 
to the District Court for determination of appellants' prior motions 
to intervene, or, in the alternative, to grant said motions, eric uni %)) 


to vacate the order and judgment below and remand the causes to the 


District. Court. for.a new.itrial. 
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Il. Statement of the Case 


Oni canes oe loo/ . therbrsetrretce court, 11 1led ibs Opinion, 
PInGincge OTe actee ld eConcl USL Ola Otsuaw eam Cito Case, and .duly len— 
tered and filed its judgment therein. Said Opinion, Findings of 
Fact, Conclusions of Law and Judgment are reported at 269 F. Supp. 
AOT-SLo. = SUubSseuUemtLy dnd Olwormaboumuouly ., 1967, the: members 
of the District OL COoLlmol ay boardeot Baucation. defendants below, 
voted 6-2 not to appeal from said Poconos and to implement it 
“with all deliberate Wes ae Furthermore, the Board specifically 
dvrectea the then cuperinvendent. OL Schools, Carl F Hansen, a de- 
fendantebelowlin fis Cbticid) Capacity only, mot tov appeal there— 
ont 

Onvorre bouteuuly sto, 06/58 tour days atter: the Board of 
Education had announced its first steps to implement the said Judg- 
ents a group of parents of children allegedly in the District of 
Columbia Public School System (hereinafter sometimes referred to as 
the School System), an alleged member of the teaching staff of the 


5/ 
School System, and former Superintendent Hansen, as an individual, 


Sete yee LO) rere LO. 
AQ ep eh mc Were ow or 
LOLs Ace. De ieo. 


SBT, July 14, 1957, at pp. 9-47. 


ee eK 


On July 3, 1967, Dr. Hansen submitted his resioNaclLonye come: oa— 
LECCLVe GUuLy pole O/ a HOWE Ver , following the announcement oyn 

his resignation, he performed no further official duties, and on 
July 8, 1967, Benjamin Henley was named as Acting Superintendent. 


oe) 4 


moved the District Court, pursuant to Rule 24 of the Federal Rules 
of Civil Procedure, for leave to intervene as parties defendant "for 
the purpose of noting herein and prosecuting an appeal from the Judg- 
ment entered the 19th day of June, 1967.0 Moreover, the prospec- 
tive intervenors signified their intention to prosecute an appeal to 
this Court from said Judgment and asked the District Court to con- 
Sider their respective motions as notices of appeal "effective as of 
the date of the filing cueveoraice 

Ate neseencecimes Dunehianscnseinahisaottziciali capacity; only, 
and Carl €C. Smuckyualmember ofathe Board ofebducation whoxshad dis-— 
sented from: botheiats decision not to appeal from the Judgment pee 
and its direction to Dr. Hansen likewise not to appeal therefrom, 
filed notices of appeal with the Clerk of the District Court. On 
July 28, 1967, the District Court heard oral argument on the motions 
of those pirported appellants who had moved to intervene pelow.@’ 
Immediately prior thereto, ake duly docketed abbreviated records 


in the Hansen and Smuck appeals wWwithethesCleuksofe thrysekCourc and 


then moved to dismiss the purported appeals. Three days later, 


Motions to Intervene, first paragraph. 
Ibid, last paragraph. 

SB July ee Oe era ci to. 

iWawie te tue ole) As )s 


The District Court has not yet decided these motions. 


2 WR URI 


The Hansen appeal was assigned No. 21168 and the Smuck appeal No. 
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appellants filed a praecipe with the Clerk of the District Court, 

directing him to transmit the then entire record below to the Clerk 
i/ 

Ofeci es sCOUign. 

The motions of appellees to dismiss the Hansen and Smuck 
appeals 15° presently pending in’ this Court. As the grounds therefor, 
appellees urged that: | 

1. All purported appellants except Carl F. Hansen, as 

Superintendent of Schools of the District of Columbia, and 
Carl Smuck, are not and were not parties to the action below; 

2 PALIN purported) appeliants lack sufficient standing 

to institute said appeals; 

3. There is no case or controversy existing between 

appellees and these appellants or some of them; 

4. The decree appealed from is not binding on these 

appellants or some of them; 

5 The issues sougnt to be raised by the purported 

appeal are moot as to these appellants or some of them; 

6. The issues sought to be reviewed by these ap-— 

pellants or some of them are insubstantial; and 

tae The notices Of appeal, or some of them, do not 

conform to the requirements of Rule 73 of the Federal Rules 


Ore Civil Procedure. 


1/ Appellees subsequently filed a supplemental praecipe 
directing the Distr ce, Clerk to transmit ;to the Clerk of 
this Court (a) all motions to intervene filed subsequent 
to June 19, 1967, and (b) the opposition by appellees to 
said motions to intervene filed on July 24, 1967. 


oss ih dal iy ait otis a a - 


ur - ta 
ys re ai ver 


ae 26 Re 


| j Lay wring. ita £4 yt) & a2* ut iy: re 
a 


i 
- es» 5 et 7 
: VPNs ea a ; 5 4 a hy 54 tee 
> Oy : . 


pa = 
a i: «<sGeae Ga Eee saqeoxe eiradaemis nye a: 
ie sce | 


<> : De . + f oa aha i : —s > os i... ° nes 
Oe. vias lee BO gasssain as Yo ehvorics 


' 


i> 
a $3 . ; 

. (woes. Sitsoe ehh oF eeisiagd Jose or: 
ts 


a+ 7 
7 
a ae f Li o =4 f 2 ’ ' \ 25 . oO o* « i 
7 ‘ 
o n ? 
; yiat 4 / se | ) al a a kK F 
‘ 
Sa o@ nlitaié tos at most - weds acteel aff 
49 . 
4 my r a é é on ge 
S j 1 2 Joh bp Sete: 
: “ 7 
- ; ey <5] wit ec a ’ 4 ge , L 2 a \ c ’ ed | c 
7 
jl ve sat ee $°t7 wi Fu a eh ee oot Oy oe ¥v ‘ 4 i, 
ae UJ a , 
a) oe ie OF ; - ! "ye i] ; w= zabt : 4 o ‘ a »~s 
- 
S CPt } 
oy es : sal en aks 52 ac 
oe P bag :lereieseeanst Sts med 20 asmie YO 226), 
i '. ‘ ry » 
» ; 7 
7 a : oi Sam 20) ra 20. omen Go vleegde Lo aso.70n 2A 
7 a a a 7 : 
7 WN Sy A , te : J 
aan : i soeened oer Jo 05° O16 26 eigeweticpws wid oF. nao}: 
7 ] i: : : - i aan r 
ate ET ¥ i A oeSOonT Jive 23 
7 ‘ 7; ) : 
. Ti - é 
Cn | rel | : 
a 7 t} § _— eA AAP ~~ ; 
, 7 7 ' i Le r ey] : ; I le r 5 
ey aApat he | {ctnomequia. a. ae \rreason yusiun wee ttegges i. 


hit O 260 OF ghraieys ce eam one palapes a in 7. 
wip owing fw DY pbs oui ee euro d is yaw8 ite | 
Be anes Ve DEE es eee Ae) gion yh Oe 7 = Sit es 3 . 

uty sp i Tans i eeaviadye? oF raotvem base a 
en nee | 


ate 


J 5 


On or about August 1, 1967, appellants Hansen, qua superin-— 
tendent, anc smuch, =titea sf this’ COUrt their OppOsitions to appelices| 
motions to dismiss their appeals, and moved to consolidate the Smuck 
with the Hansen aqua art At the same time, all aS opera appellants 
fiJed thelr OCpposttron, co cilepcalC MCL One LO -Glsmics, COGeLner wich 
motions to remand the purported appeals to the District Court for “rul- 
ings on the motions to intervene still “pending therein, “or, in the 
Arcernative, tor a decerminac lon pbyethas Court, OL the sald moclons,. 
Moreover, on or about August 7, 1967, all said appellants further moved 
this Cort to vacate the judgment below and to remand the cause to the 


Drstrico COULt? LOL ra new trial. 


yf 
Lit... The. Applicable Law 


BL This Court Lecks Jurisdiction of Motions Filed by Purported 
Appellants other Than Carl F. Hansen and Carl Smuck in There 
Official Capacities (Hereinafter Called Prospective Intervenors). 

The Prospective Intervenors are necessarily in this Court 
either by appeal (28 U.S.C. 1291) or by relief requested under the 

Allowrice Statute (26.U.6eC-_ 1651) oy (lie) be they arc heres by vir tiuc 

of appeal, then their notices of appeal filed on UL Var oO rd ome 


part of a paper also requesting internvention OretneeDistricce Court: 


must be taken as the basis of this appeal. However, the Prospective 


1/ By order of Chief Judge Bazelon, dated November 8, 1967, the two 
appeals have been consolidated. 


Appellees hereby incorporate by reference thet Cou Licorwp let om ued 
with the Court: on this pending question, additional copies of which 
are furnished herewith. 


ae 


Intervenors were not parties to the litigation (and, indeed, are not 
now) and their purported appeals should be dismissed by this Court as 
void. (2) If Prospective Intervenors are here in original fashion to 
request reliefe@requiringethesDistrict) Courtetoggrants them sinterventivon 
and take the position that their notices of appeal are void, and that 
the District CourtrstLl| snasejureSdLGtLonpcorathese Limited purposes 
iN SpLGe.CL appedl_s ineaNosuseinos andes bloonethenssuch ~relieh would 
seem to be moot at oe DOLnNE, Esincesthe time fomeplbingsniotices, of 
appeal has expired. Prospective Intervenors have had full knowledge 
of the appeal time limitations and have, nevertheless, made no motion 
to extend such periods. The rules are specific on the point (Rule 73 
(a) \ieand sthemtimelyeatiluinayor ayuolicesoltsappealeis junrsdiceronal- 


(YOUNG By aEC UTC esau SPMD NAS t PACU eRe CO mmo OU feed U2 mULIOO je 


rete) octet SE 9 SIE I fo Li ar Me tec ie a et eee een ern petit eee ETH / 


B. Prospective Intervenors Do Not Meet the Requirement of Amended Rule 
24. (a) e022) eGhatean Applicant LorneIncerventionyClaimpgann interest 
Relating to the Property or Transaction which is the Subject of the 
ACLIUON, Fy 

Amended Rule 24 (a) (2) specifically requires that the ap— 
plicant claim. “an interest relative to the property or transaction 
which is the subject of the action." The Prospective Intervenors 

2/ 
possess no such interest. The Supreme Court has made it clear that 


such interests are not of the nature claimed by Prospective Intervenors 


here a. in Cascade iNatwsGassCOGD ay. eh Ll eeaso Nat. Gas. Con, 306, U.S. L294 


1/7 This is so under any view of Rule 73(a), since ,;the District Court's 
opinion was handed down on June 19, 1967 - well over four months ago. 


& 


The Court ' ss.attention 1s .called ,at- this. point..to Prospective In- 
tervenors' statement of their interests in their motions to inter- 
vene; arguendo Appellees have assumed that the requirements of 
Fule 24(c) have been met. 


S7-SACt, 930% Ad.t.edia2d 814, (1967) guithe>Court,hadpbeforesat the 1966 
amendments to Rule 24(a). In considering the question of the interest 
involved, the Court quoted its earlier decision in Missouri-Kansas Pipe 


finer Cbs Vee Se we Cee © 02) Bo Bee CupsoO G7 Boule cd, ev pyas HEOLLOWS: 


n «the circumstances under which interested outsiders 
should be allowed to become participants ime ilies cert Ole, 
barring very special circumstances, a matter for the nisi 
orius court. But where the enforcement Obra spubl ic Laws also 
demands distinct safeguarding of private rights by giving 
them a formal status in the decree, the power to enforce 
rights thus sanctioned is not left to the public authorities 
nor put in the keeping of the Gistriece Courcls czscretion 7 
(at p. 819, 17 L.ed. 2d; underlining added) 


Moreover, in a recent opinion of the Fifth Cire Lorin vOLVLn 


almost identical intervention questions as Cascade, that Court was most 


SUeCLIUCS 


"Nor can there be any doubt that Atlantis ‘claims an interest 
relating to the propercy or transaction which is the subject 

of the action.' The object of the suit is to assert the sov- 
erign's exclusive dominion and control over two out of a group 
of islands publicly claimed by Atlantis. This identity with 

the very property at stake in the main case and with the 
particular transaction therein involved (the right to build 
structures with or without permission of the Corps of Engineers) 


is of exceptional importance. For QA ay Oye: LaChey Cons 
junctive requiring both an interest relating to the property 


or transaction and the practical harm if the party is. absent. 
This sharply reduces the area in which stare decisis may, as 

we later discuss, supply the element of practical harm. — 
(Atlantis Deves Corp eg verU. os 379 F.2d 818, 825-6. (June, 1967; 
underlining added) 


The Court reiterates this point at p. 329: 
"Tt bears repeating .. . . We are dealing here with a con- 
junction, ofjas claim, to and interest in the very property 


and the very transaction which is the subject of the main 
aGiLOn. 


The Court further points out that the question of whether 


a prospective intervenor would “occupy the position of a party who 


’ 
yy? 
% \S 


ought to have been joined as a defendant under new Rule 19(a) (2) (i)" 
(at p. 825) is a key one. Indeed, the Advisory Committee's Notes to 
Amended Rule 24(a) made the same point (Paragraph 5 thereof). In this 
light it seems clear that none of the prospective intervenors fall 
within the scope or Rule 19{a) (2) (1). See also in this connection 


Oeaan G°o) Colton Gavennal ve eulen oor. supp. ool 1941). 


Moreover, prospective intervenors' case of Wolpe v. Poretsky, 


t Or + Le 


TO Ago DEC eee OS a cere siden 65.5 Ct.) 190). 7 nt 


authority for this position inthis circuit itself... As this Court 


ite stated: Mier reriognt LO bring (an) independent action is the 
basis of appellants' right to intervene in thicecasec | (ate pee Uy OL 
1Ad E20) 
C. Prospective Intervenors Alleged Miniteresc. in this ACLiIon, 1s 10 
Fact a Claim to Control the Discretion of the Board of Education. 
Prospective Intervenors' claim is, in essence, an attempt 
to control the discretion of the Board of Education lawfully vested 
therein by Congress (31 D.C. Code 101 et seq.). PLOSpeCceLlVve sincer— 
venors assert no interest for which they can claim independent pro- 
tection in the courts, unlike the situation in almost all the cases 
that they cite. Their "interests" are wholly derivative of the Board 
of Education's authority by virtue of Act of Congress. ine cacu, 
Prospective Intervenors are claiming interests for which the Board of 
Education is, barring baduratth and abuse of discretion, the exclusive 
depository. Prospective Intervenors themselves could receive no relief 
even if this cours pared Tt hel ye tavor; 1te ts yuhe Board of Education 


that would be affected by this Court's action. Further, Prospective 


© ) 


intervenorst dsstinct interests donot sari se unity sthenBoardvactsy ior 
is forced to act, Im such a@ way asvto directly deny legally protected 
interests of Prospective Intervenors. And, to Appellees' knowledge, 
no Federal Court haseever held that a Board.of Education) 41s Constz-— 
tutionally prohibited from taking such actions as were both ordered 
by the lower Court's decree and taken on the Board's own initiative 
as an independent result of the Passow Scugye w/t roUspecr i Veen ern 
venors have neither alleged nor even hinted at any such interest. 

One point might be added as to Prospective Intervenor 
Hansen in his individual capacity: The "interest" he now seeks to 
protect, apart from such questions as to contractual estoppel as a 
result of his employment, is of the same nature as that of any expert 
witness who is criticized or whose views are rejected by a court. 
This Court itself constantly passes upon the testimony of such pro- 
fessional, persons. “Lb suchyan= interest’ of Prospective Intervenor 


Hansen is sufficient here, then broad vistas indeed of litigation are 


D. Supplemental Materials. 


Appellees wish to call the attention of the Court to several 
additional cases, mostly of very recent date, to supplement their earli= 
er briefs on these questions: 


Young sV w,Chics Mi lg gob aelmGe PEG. pRoR.1iCO: 7 369 F.2d 502 (Dec., 1966) 


me 


(Pinel tceyeot apped let ime) 


1/ The Passow Study was an exhaustive study of all aspects of the Ds C. 
School System containing specific findings and recommendations and 
was substantially completed about June, 1967. . 


ome gue 


Chem’ Bk. N.Y. Trust v. Steamship Westhampton, 268 F.Supp. 169: (D.Mde;: 
May, 1967) (timeliness of intervention) (Rules 24(a) and (b)) 


Peterconmy well. Go) Gu ROR. D. Lal). (Ock., L966) Mavohe Ofsintexrvention: 
adequacy of representation under Amended Rule 24(a)) 


Wooten v. Moore, 42 F.R.D. 236 (E.D.N.C.; Jan., 1967) (timeliness of 
intervention) (Rule 24(b)) 


IV. CONCLUSION 


The appellants' motions should be denied and their 
appeals dismissed. 


Respectfully submitted, 
Dated: November 14, 1967 
Washington, D. C. 
WILLIAM M. KUNSTLER 
618 D Street, N.E. 
Wasitinoeoi D.C. 


WILLIAM M. KUNSTLER 
ARTHUR KINOY 

511 Fifth Avenue 
New York, New York 


UELRRY Diy ANKER 
u730) KS Greet / NEW. 
Washington, D. C. 


HERBERTSO. REEDS or. 
Howard University 
Washington, D. C. 


Attorneys for Appellees 


Certificate of Service 
I, WILLIAM M. KUNSTLER, hereby certify that I have caused to 


be personally delivered this November 14, 1967, copies of this Supple- 
mental Memorandum to attorneys for opposing parties and movants. 


WELLIAM M. KUNSTLER 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No, 21,167 and 21,168 September Term, [9 67 
21,167 ~ iy C. Smuck Civil &2-66 
21,168 ~ Cari F, Hansen, et al., United States Court of Appeals 
Appellants, oe a 
a LED oct 31 1967 
Julius W. Hobson, etc., et al. ie 


Appellees. 


Before: Bazelon, Chief Judge; Danaher, Burger 
Wright, McGowan, Tamm, Leventhal, 
Robinson, Circuit Judges, in Chambers. 


SESEE 


On consideration of appellants’ petition for 
hearing en banc, it is 


ORDERED by the Court en banc that the clerk is 
directed to schedule oral argument on the motions to 
dismiss filed by appellees and the motions filed by 
appellants with respect to the matter of intervention 
pefore the Court sitting en bane on a day as soon after 
the date of this order as the business of the Court will 
permit. 


Per Curian. 


Circuit Judge Wright did not participate in the foregoing 
order. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCULT 

CARL F. HANSEN, et al., 
Appellants, 
No. 21168 


Vv. 


JULIUS W. HOBSON, etc., et al., 


a a a a a a a 


Appellees. 


RESPONSE TO APPELLANT'S MOTION TO 

REMAND AND REVERSE WITH DIRECTIONS 

TO THE DISTRICT COURT TO VACATE THE 
JUDGMENT OF JUNE 19, 1967 

Appellant's motion to remand and reverse should be 
denied for the following reasons: 

1. There is presently pending before this Court appel- 
lees! motion to dismiss this appeal. Until that motion is 
diposed of , it would be a waste of judicial time and effort 
to consider other motions filed in this appeal, since, if the 
said motion to dismiss is granted, there will be nothing before 
the Court. | 7 

2. In any event, the within motion is addressed to an 
issue which goes to the merits of the appeal. Obviously, this 
Court should not consider the merits prior to disposition of 
the motion to dismiss. In the instant case, if this Court 


denies the motion to dismiss, the merits of the case should 


¢) ©) 


5WOO aan Log 
OUAX } > |OMIXx ) | Ouux | 


ed 
be brief/ and argued in orderly fashion and not on a 


piecemeal basis. 


Respectfully submitted, 
August 11, 1967 | 


WILLIAM M. KUNSTLER 
618 D Street, N.E. 
Washington, D.C. 


WILLIAM M. KUNSTLER 
ARTHUR KINOY 

KUNSTLER KUNSTLER & KINOY 
511 Fifth. Avenue 

New York, N.Y. 


JERRY D. ANKER 
1730 K Street, N.W. 
Washington, D.C. 


HERBERT O. REID, SR. 
PO cee Osea 
Howard University 
Washington, D.C. 


Attorneys for Appellees 
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CERTIFICATE 


The undersigned, one of the attorneys for the 
appellees herein, hereby certifies that a copy of this 
Response to Appellant's Motion to Remand and Reverse was 


sent this day by United States Mail, postage prepaid, to: 


Thomas E.-Jackson, Esq, 

c/o Jackson, Gray & Laskey 
1701 K Street, N.W. 
Washington, D.C. 


Char less eDuncan ,ensq- 
Corporation Counsel 
l4theandiLE Streets jeN.w. 
Washington ,D.C. 20004 


David G. Bress, Esq. 
United States Attorney 
United States Court House 
Washington, D.C. 20001 


William M. Kunstler 
AUCUSt ml mL 707, 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


CARL F. HANSEN, et al., 
Appellants, 
Vv. 


JULIUS W. HOBSON, etc., 
et al., 


Appellees. 


No. 21168 


STATEMENT OF POINTS ON APPEAL 


Comes now the Appellant Carl F. Hansen (defendant below), and 


says that the points upon which he intends to rely upon this appeal are 


identical with those set forth in the Statement of Points on Appeal filed 


in No. 21,167, by the Appellant Carl C. Smuck. 


Respectfully submitted, 


F. JOSEPH DONOHUE 
THOMAS S. JACKSON 
EDMUND D. CAMPBELL 
JOHN L ASKEY 


By: Ul LA 5 Wie 


KtAorneys for Apfellants 
/o Jackson, Gray & Laske 
7Ol K Street, N. W. 

Washington, D. C. 2000 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing Statement of 
Points on Appeal was mailed, postage prepaid, this bes of August, 
1967, to William M. Kunstler, Esq., 618 D Street, N. E., Washington, D.C., 
Attorney for Appellees, and David G. Bress, Esq., United States Attorney 
for the District of Columbia, United States Courthouse, Washington, D./C. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


CARL C. SMUCK, a member of the Board of 
Education of the District?of Columbia, 


Appellant, 
Nowe 21 167, 
Ws 


JULIUS W. HOBSON, etc., et al., 


NYS 07 M7 WUY7 WM WD WY’ 


Appellees. 


RESPONSE TO APPELLANT'S MOTIONS TO REMAND 
Tobe WLR INGARPE AL IO MI HESD LSTR EC DAICOURT 
FOR RULINGS ON MOTIONS TO INTERVENE MADE 
THERETN: BY OTHER (PERSONS 3) OR ® eLN? THE 
ALTERNATIVE SeFOR ACT LON OBY® THIS ® COURT 
UPON SAID MOTIONS, AND TO CONSOLIDATE 

THE APPEALS HEREIN 


Appellant, together with other interested persons, 
has moved this Court to remand the within appeal to the 
court below "for a ruling on their petition to intervene in 
Civil Action No. 82-66 or, in the alternative, to act upon 
their motion to intervene as parties defendant below and 
appellants here.'" At the same time, he has filed an oppo- 
sition to appellees! motion to dismiss all of the appeals 


herein, together with a motion to consolidate appeals Nos. 


“The other movants consist of twenty alleged parents of 
public school children and one alleged teacher in the public 
school system who have previously filed petitions to inter- 
vene with the court below. 
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Pl lOjeand  2LLOO =e rarent rer scar ky wolmdwLys 3 Lee lo O/C he 
prospective intervenors below requested the Clerk of the 
District Court to forward the "entire record" in Give 


AGEMONENO Ol OOm COL EOL SwGoUlrG, 


All appellants, prospective or otherwise, are under- 
standably concerned that, by the filing of the within notice 
of appeal, the District Court has been divested of jurisdic- 
tion to hear and determine motions to intervene which are 
presently pending before it. At the same time, they must 
realize that the relief appellants are seeking from this 


Court in Appeals Nos. 21167 and 21168 may serve as a jurisdic- 


tional bar to any subsequent appeals. This procedural 


“Although appellant's motion to dismiss is addressed 
only to the notice of appeal filed by him, it must logically 
include those designated as such by the prospective inter- 
venors below, as the existence of any filed notice of appeal 
Mayet vestec hem DistricheCOUDLMOcERULIGGTCULON mL Sieicmpag— 
ticularly so here where appellees! motion to dismiss specifi- 
cally refers to "the purported notices of appeal filed in the 
United States District= Court, forsthe® District: of Columbiay by 
CARL F. HANSEN, individually and as Superintendent of Schools 
of the District of Columbia, CARL SMUCK as a member of the 
Board of Education of the District of Columbia, and LAWRENCE 
A. WILKINSON, REVEREND WILLIAM D. JACKSON, MARGARET G. CARTER, 
KATHERINE McKAY WILKINSON, CHARLES TAIT TRUSSELL and WOODLEY 
G. TRUSSELL, DR. MICHAEL MANN DUFFY and CAROLINE C. DUFFY, 
REVEREND ERNEST R. STEVENS, ROBERT E. NELSON and BARBARA A, 
NELSON, VAN H. SEAGRAVES and ELEANOR SEAGRAVES, JOHN R. IMMER 
and MARJORY J. IMMER, WILLIAM E. WELD, JR. and JANE WELD, 
RICHARD A. HENDRICKS and DAWN C. HENDRICKS, REVEREND and MRS. 
CLEVELAND B.. SPARROW," and they were included in the praecipe 
fVledswith thes Clerl@ ofmthespisrimicteGourtmonsJulye 7A gel oG/m 
A supplemental praecipe was filed by appellees on July 31, 1967, 

Ccontempr 
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dilemma might easily have been avoided had all prospective 
appellants moved timely to extend the period provided by 
Rule 73(a) of the Federal Rules of Civil Procedure for the 
filing of notices of appeal pending the hearing and deter- 


mination of the various motions to intervene. 


Appellant and those purportedly joined in interest 
with him are now seeking to extricate themselves from the 
untenable position of being in two courts at one and the 
same time. Unfortunately, should appellants in Appeals Nos. 
21167 and 21168 win their motions to dismiss, the effect 
would be to nullify any successful motions to intervene peor 
inasmuch as the time to appeal from the decree sought to be 
affected will have expired. On the other hand, should this 
Court deny said motions to dismiss, the District Court will 
then lack jurisdiction to consider the presently pending 


motions to intervene. 


As for appellant's alternative suggestim that this 


Court hear and determine the latter motions, it is submitted 


(footnote cont.) 


in which the Clerk of the District Court was once more request- 
ed to forward "all motions to intervene filed subsequent to 
June 19, 1967" to this Court as well as "the opposition by 


plaintiffs to said motions to intervene filed on July 26e, 19670" 
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that, not only is he not a party to those motions, but they 
are not presently before this Court. On either ground, it is 
extremely doubtful whether this Court has the necessary power 
to decide the motions in question. Moreover, they were fully 
arpued@inat hes DistrictscourtmongU Ly e20ym1I07,e and eltawould 
not be proper for this Court to consider them while they are 


pending below. 


Appellees rely on the points and authorities previously 
filed herein in connection with their motions to dismiss all 
the appeals herein. In addition, they are attaching herewith 
for the Court's consideration their opposition, less exhibits, 
to the motions to intervene below. None of the cases cited by 
appellant support his contentions and appellees therefore feel 
that no elaboration of the points and authorities could serve 


any useful purpose. 


a 


“" 


The parties to the motions to intervene only have pos- 
sible standing in this Court if the requests in their said 
motions "that this Court take and consider this motion as 

their joint notice of appeal effective as of the date of the 

filing hereof" constitute notices of appeal, in which event 
motions to dismiss them must be made as well if the relief 
sought herein is to have any legal significance. 
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Respectfully submitted, 


Dated: August 7, 1967 
Washington, D.C. 


WILLIAM M. KUNSTLER 
618 D Street, N.E. 
Washington, D.C. 


WILLTAM M, KUNSTLER 
ARTHUR KINOY 

SLi Pet Avenue 
New York, N.Y. 


JERRY D. ANKER 
1730 K Street, N.W. 
Washington, D.C. 


PGR Br ee Ore he gee ne 
Howard University 
Washington, D.C. 


Attorneys for Appellees 


Certificate of Service 


The undersigned, one 
herein, hereby certifies tha 
to A ppellant's Motions to Ren 


£ counsel for the appellees 
a copy of the within Response 
nand has this day been mailed, 


ro) 
ei 
shee 
L 


by United States Mail postage prepaid, to THOMAS S. JACKSON, 


Esq., c/o Jackson, Gray & Laskey, 1701 K Street, N.W., 
Washington, D.C. 20006, attorney for appellant. 


William M. Kunstler 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


CARL C. SMUCK, a member of the Board ) 
of Education of the District of ) 
Columbia, ? ) 
| ) 

Appellant, ) 

) No. e267 
Ws 


JULIUS W. HOBSON, etc., 


7 SN 


et al., 
Appellees. 
CARL F. HANSEN, et al., ) 
) 
Appellants, ) 
) 
aur 
| ‘ ) No. 21168 
JULIUS W. HOBSON, etc., ) 
evealy, ) 
) 
Appellees. ) 


ar EERE oF moe aa, CRT ACTION aise 


BY THIS COURT UPON THE " MOTIONS 
TO. IN ie oo NG 


Carl F. Hansen and Carl -€._Smuck, Appellants, and Laurence A. 


Wilkinson, Reverend William D. Jackson, Margaret G. Carter, Katherine McK. 


Wilkinson, Charles Tait Trussell, and Woodley G. Trussell, Dr. Michaez 


Mahan Duffy, and Carolyn C. Duffy, Reverend Ernest R. Stevenson, Robert Ee 
Nelson and Barbara A. Neison, Van H. Seagraves and Eleanor Seagraves, Jgonn , 
R. immer and Marjorie J. Immer, William E. Weld, Jr. and Jane Weld, Richard 


’ 


A. Hendricks and Dawn C. Hendricks, Reverend and Mrs. Cleveland B. Sparrow, 


petitioners for intervention below, move this Honorable Court to remand 
: EE 


eg case to the District Court for a ruling on their petitions to inter- 


a 


€ 
vene in Civil Action No. 82-66, in the United States District Court for 


( 


cal 


the District of Columbia, as parties defendant; or,,..im the alternative, to 
act upon their motion to intervene as parties defendant below and appel- 


lants here. For reasons therefor, they say: 


1. The proper Court in which the Motions to Intervene could be Pited 
9 
in this case was the District Court; and such motions, addressed to the 


Court as a clain or right under Rule ah(g a hOL the Federal Rules of Civil 
~ vo 
Procedure, should be granted. Wolpe v. Poretsky, 79 App. D. C. lil, 1h) 


F. 20 505 (cert. den. 65 S. Ct. 190); Textile Workers Union of America We 
a ee 


Allendale Co., 96 U. S. App. D. C. 401, 226 F. 24 765: Hobson v. Hansen, 


C > 


we 
265 F. Supp. 902, 906 (cert. pending); Pelleprino v. Nesbet,, (9tniCin 1953) 
Fe 


oA 
203 F.2d 463; Kozak v. Welis,-(8th Cir. 1960) 278 F. 24 104; Cuthili v. 


Ortman-Miller Machine Co., (7th Cir. 1954) 216 F. 2a 336. See also, 


Blakeney v. Fairfax School Board, 334 F. 24 239 (C.C.A. Mth, 1964). 


e. In the District Court, a hearing was held before Judge J. Skelly 
Wright, Circuit Judge, sitting as a District Judge, upon all of said motions 
to intervene on July 28, 1967. In said hearing argument was directed in 
Meree warty tO. tne; jurisdiction of the District Court in view of the appeals 
taken to this Court in Cases now bearing numbers 21167 and 21168. ‘The 
Court took said motions under advisement without ruling or indicating what 
ruling would be made and without ee ving when such ruling would be forth- 


coming. 
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3. In the District Court, the intervenors took. the position that 
said District Court had jurisdiction to act on said motions, the appeals 
of Hansen and Smuck being independent and severable under a proper construc- 
tion of Rule 74 of the Federal Rules of Civil Procedure, as ee effective 
July 1, 1966, which should be given a liberal construction where used in con- 
junction with Rule eli(a). See Cascade Nat. Gas Corp. v. El Paso Nat. Gas 
Cou, bh Sy eo (ee eee Tae ede Ord G00 () mn. 
said motions should be treated, in the circumstances of this case, as in 
aid of en appeal, one of the exceptions to th uhe rule that an appeal dives 
ine district court Of jurisdicvion. See 6 cdlasb orough v. Marshall, LOO U. Se 
App. D. C. 134, 243 F. 2d 240; Elgin Mfg. Corp. v. Ventfabrics, Inc., 314 


aan f ; 
F. 2a ho (c.c.A. 7th, 1963); American Brake Shoe & Foundry Co. v. inter- 


7 Cues T = 
borough Rapid Transit Co., 3 F.R.D. loa. 


4, However, it seems to counsel for Appellants and Intervenors ns: 
this Court has pointed out the proper procedure in such matters in Smit 
ye Pol oO se atop. 0. ©. 170, 104 Feed oes where in a civil case 


the Court approved procedure theretofore followed in criminal cases, that 


the district court hear and indicate the nature of its intended ruling be- 


fore final action by this Court in remanding. We respectfully submit, therefore, 


that procedural delay and unnecessary filings may be avoided by this Coure.s 


hearine argument on the matters presented in said motions to intervene, be= 
i) ) ? 


cause surely a denial by the District Court wilt be appealed to this Court 


so that the issues will be decided here in any event. ee 4 


>» in the event that this Court snould grant the motion of Appellees 
to dismiss the appeals of Smuck ond Hansen, an event not convemplated by 


Appellants, the jurisdiction of the District Court would be clear. Ruby v. 


Secretary of the United States Navy, 365 F. 2d 385 (C+Coa Jth, 1966). And 
see Mullaney v. Anderson, 346 U. S. 415, 96 L. Ed. 458, 72 S. ct. 428 
(1952). 
Respectfully submitted, 

F. JOSEPH DONOHUE 

THOMAS S. ESS 

EDMUND D. CAMPBEL 

JOHN L. LASKEY 

wees ee 
bY _. 27 4 aoe As TAALGDED 
As Attorneys for ici as 


c/o Jackson, Gray/& Laskey 
L{OL K Street\N. Ww. 
Wasnineton, D.C. 20006 


I hereby certify that a copy of the foregoing and annexed Motion to 
Remand to District Court for Ruling on Motions to Intervene, etc., was mailed, 
postage prepaid, this /¢@ “il day of August, 1967, to William M. Kunstler, Esq., 
618 D Street, N. E., Washington, D. C., Attorney for Appellees, and David G. 
Bress, Esq., United States Attorney for the District of Columbia, United 
States Courthouse, Washington, D. C. 20001. 
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